GOOD FAITH AND REASONABLENESS IN
THE PERFORMANCE OF CONTRACTS
Need to know


Most jurisdictions have shown at least some support for the proposition that a duty of good faith and
fair dealing is part of the law of contractual performance in Australia. However, the High Court is yet
to resolve the issue, including the method of incorporation and the meaning of such a duty.



It seems accepted that “good faith” imparts at least an obligation to act honestly and with a fidelity to
the bargain. However, it does not require a contracting party to prefer the interests of the other
contracting party, or to subordinate its self-interest.



An implied or imposed duty requiring “good faith and reasonableness” can be excluded by express
contractual provision or because it is inconsistent with the terms of the contract. However, it is not
possible to exclude requirements of basic honesty.



Parties should conduct themselves as though the duty applies, or expressly exclude such a duty,
until the High Court ultimately determines the position.
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The role of good faith and
reasonableness in the
performance of contracts

The role of good faith and reasonableness in the
performance of contracts is not currently settled
in Australia. The High Court has acknowledged
the importance of this issue, and the uncertainty it
has caused, but has not yet been presented with
an appropriate case in which to consider the
matter and resolve it. 1
While recognising this 2, most jurisdictions have
shown at least some support for the proposition
that an obligation or duty of good faith and fair
dealing is part of the law of contractual
performance in Australia in some way.



What is necessary to satisfy the duty will depend
on the contractual and factual context (including
the nature of the contract or contextual
relationship). However, it does not place
contracting parties in a fiduciary relationship and
therefore does not require a contracting party to
prefer the interests of the other contracting party,
or to subordinate its self-interest. It is good faith
or fair dealing between the parties by reference to
the bargain and its terms that is called for. 7
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Different approaches include:



good faith, in some degree or to some
extent, is part of the law of performance of
all contracts; 3



a duty of good faith and reasonableness
will be incorporated into a contract where
the requirements for implication of a term
in fact are met (including that the term is
necessary for business efficacy); 4 and



2

some courts draw analogies between the
exercise of administrative law powers and
the exercise of contractual rights and
discretions, and import fetters preventing
the exercise of the right/discretion for a
purpose outside the contract,
“capriciously”, “arbitrarily” or
“unreasonably”. 5

Content of the duty to act in
good faith and reasonably

The usual content of the obligation to act in “good
faith” is considered to be:



an obligation to act honestly and with a
fidelity to the bargain;



an obligation not to act dishonestly and not
to act to undermine the bargain entered or
the substance of the contractual benefit
bargained for; and

an obligation to act reasonably and with
fair dealing having regard to the interests
of the parties and to the provisions, aims
and purposes of the contract, objectively
ascertained. 6

Excluding good faith
obligations

While it is not possible to exclude an obligation to
act “honestly” and “with fidelity to the bargain”,
any additional obligation to act “reasonably” may
be excluded either by express contractual
provision or because it is inconsistent with the
terms of the contract. 8
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Good faith in an era of
uncertainty

Until the existence and content of the imposed
duty to act in good faith and reasonably is
resolved, the prudent course is:



to exercise broad express contractual
rights and discretions in a way that is
consistent with the imposition of a duty of
good faith and reasonableness (ideally for
a legitimate, documented business
reason); and



to draft clauses appropriately where a
broad express right or discretion is
intended to not be subject to an obligation
to act reasonably (or to otherwise
expressly provide for the method and
standard of exercise).

For example, a termination for convenience
clause might appropriately be worded to allow a
party to “terminate for any reason, at any time
and in its absolute discretion”. This, together with
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a term expressly excluding all implied terms,
would indicate the intention of the parties to
exclude any good faith constraint that
incorporates reasonableness in addition to
honesty. 9
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Other fetters on contractual
rights and discretions

Even if a duty of good faith and reasonableness
is ultimately not found to be part of the law of
performance of contracts in Australia, or is not
found to apply in a particular case, the courts
may still fetter broad contractual rights and
discretions either as a matter of construction or
by the implication of a term.
Some examples include:



either as an implied term or a rule of
construction, the courts will impose an
obligation for each party to do all that is
reasonably necessary to secure
performance of the contract; 10



where one party has an express right or
discretion, the exercise of which will
significantly affect the interests of the other
party if the holder of the power is satisfied
that a certain state of affairs exists, the
words of the contract are fairly readily
construed as requiring a reasonable as
well as honest state of satisfaction; 11 and



a term can be implied that a party is not
unreasonably to withhold its consent to an
action or conduct by the other party. A
similar term can be implied to a provision
which contemplates that both or all of the
parties will consent to a specified activity. 12
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